
Dear Sir/Madam, 
 
I am writing to express my strong support for the Franchising Bill 2010 (EM 162) introduced 
by Mr Peter Abetz, MLA. 
 
This bill will give overwhelmingly positive outcomes for all stakeholders and the economy of 
Western Australia. 
 
Conflict will decrease and investment will increase. Compliance costs are not affected as 
these come from the Federal Code. 
 
Franchisor investors follow franchisee markets so the threat of investment departure is a 
furphy. It is the same threat that was used in other countries where no such departures 
occurred and for those franchisors that undertake abusive practices they will eventually be 
caught by federal regulation so the cost of departure and retraining would not be justified.   
 
Franchising brought on three inquiries where West Australia was the first and where 
recommendations strongly called for far greater reform than was to eventuate. Stakeholders 
and Committees agreed that what was needed was effective federal legislation and 
regulation. When that was not forthcoming stakeholders still needed effective legislation and 
regulation and now a number of State governments are stepping up to deal with the obvious.   
 
It is nonsense to suggest that every agreement will have to be reviewed in light of the West 
Australian Bill as the framework for franchise agreements and disclosure come under federal 
legislation. The West Australian Bill imposes no expense for legitimate operators who 
comply with the federal Code and who operate in good faith without clause to agreements 
and operations manuals that destroy franchisee profitability. 
 
This legal certainty of consequences for abusive practices in franchising is the strength of 
the Bill and the positive influence it will have on all franchising stakeholders.  The reputation 
of legitimate franchisors will not be tarnished by the practices of rogue operators and 
investor confidence will grow.  
 
Mr Abetz is correct in stating that there will be ‘no change’ under his Bill for any except the 
“rogues” in the sector. 
 
It is an absurd proposition that suggests there are not rogues in franchising when clearly the 
three inquiries listed many while most of Australia’s franchisees were restrained by ‘gag’ 
orders with threats of termination, non-renewal and litigation that would in effect leave 
franchisees with typically large debt and no income.  
 
These are typically the reasons many Australian franchisees fear participation in their own 
independent representative body either within brands or nationally. These ‘tools of trade’ of 
the rogue franchisor have effectively stopped a united franchisee voice.    
 
Clearly rogue operators from across Australia operate in West Australia and clearly the Bill 
caters for frivolous and vexatious complaints with penalty where innocent parties can clear 
their name.  
 
Systemic abuse in franchising is not an Australian only phenomenon as clearly indicated 
from franchising sectors around the world. Any suggestion that there is not a pattern of 
unacceptable behaviours in franchising is another nonsense.  
 
Secondary suppliers and providers to the sector will enjoy greater security where there is 
across Australia and the rest of the world growth in franchisee bankruptcy leaving many out 



of pocket without redress.  
 
Franchising is a $10 billion sector in Western Australia and is responsible for the creation of 
approximately 75,000 jobs while providing business ownership opportunity for more than 
8,000 franchisees. This will only improve with greater investor confidence. 
 
The FCA suggests the Bill will create negative effects to West Australia however; when state 
legislation was introduced in many US states no such negative consequences were incurred.  
The FCA has no grounds to support their claims.  
 
In fact Australian Courts have been attempting to define such behaviours as ‘unconscionable 
conduct’ and ‘good faith for more than twenty years where such cases are rarely brought 
before the Courts due to the financial restraints on most franchisees and when they are 
before Courts they are generally settled leaving no case law to rely on.  
 
In Canada there have been no problems of ambiguity where Section 3 of the Wishart Act 
provides for more than 76,000 franchise contracts and simply states; 
 
Fair dealing 
3.(1)     Every franchise agreement imposes on each party a duty of fair dealing in its 
performance and enforcement. 
 
Right of action 
(2)        A party to a franchise agreement has a right of action for damages against another 
party to the franchise agreement who breaches the duty of fair dealing in the performance or 
enforcement of the franchise agreement. 
 
Interpretation 
(3)        For the purpose of this section, the duty of fair dealing includes the duty to act in 
good faith and in accordance with reasonable commercial standards. 
After its inquiry in 2008, the WA Parliament concluded that the sector was in good health 
and that very necessary adjustments could, and should, be undertaken at the Federal level 
via the Franchising Code of Conduct. The federal Government did not deliver and now 
vested interests at the FCA are attempting to manipulate common sense and the direction 
taken by the Parliament of West Australia in filling the void. 
 
The FCA claim that the franchise sector in general does not want your Bill however the FCA 
do not represent the majority of the franchising sector and it can be argued that the Council’s 
business model ensures it must pamper to law firm associates to the FCA.  
 
The FCA franchisor membership is less than half of the franchisors in Australia and given 
that it appears to be difficult to be removed from the list of members it is impossible to know 
how many are financial members.  It is clear that the many of the most highly regarded 
franchise systems in Australia are not members of the FCA.  
 
I urge members of the committee to act in the interests of the WA small business economy 
and support this Bill as it will not only positively influence franchising in your state but it will 
influence franchising world wide as best practice where no best practice exists and where 
access to speedy and affordable remedy and good faith will ensure healthier outcomes for 
all in franchising.  
 
Yours sincerely,  

 


